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ORDER

Per Sanjay Arora, AM:

This is an Appeal by the Revenue directed agaihst @rder by the
Commissioner of Income Tax (Appeals)-9, Mumbai T() for short) dated
17.08.2017, partly allowing the Assessee’s appealesting its’ assessment under
section 143(3) of the Income Tax Act, 1961 (herkara the ‘Act’) dated
22.12.2016 for assessment year (AY) 2014-15.

The background facts

2. The brief facts of the case are that the assessan over 140 year old
company, owning, among others, a shopping compterpcising, as stated, 4
buildings housing about 1200 shops. A wholesale/sdmlesale cloth and textile



2 ITA No. 6496/Mum/2017 (AY 2014-15)
Asst. CIT vs. The New Piece Goods B@pal_td.

market (by the name ‘Mulji Jetha’ Market) is operattherefrom. The assessee, as
the owner of the said house property, has let lmatshops on a monthly rental
basis, which income is offered to tax, as in thst,pander the head ‘Income from
house property’, i.e., Chapter IV-C of the Act, qoieing sections 22 to 27. The
assessee is also charging tenants a sum calledcesatharges’, toward various
services being provided by it to them. The samehisigh, as again in the past,
returned as business receipt, claiming the coshade services as a deductible
expenditure there-against, resulting in a busindsss, denied by the
Revenue, assessing the receipt as income from hmogerty instead, entailing
disallowance of business expenses. The third streammcome arising to the
assessee is by way of ‘premium on change of teagndeing also the account
head under which this income is credited/accoufdedn accounts. The market
being an established one, is a thriving market wilod business potential. That
apart, the rent, being controlled by legislatios,,iMaharashtra Rent Control Act,
is far below the prevailing market rent, resultinghe tenancy right (of the tenant)
being a valuable right. The rent charged, as emethiis a fraction of the going
rate, giving us an example for shop measuring p00ts& 400 sq. ft. The issues
arising in this appeal are as to the taxabilityhef various incomes arising to the
assessee, includirguatheir computation. We shall proceed issue-wise dituler,
made with due regard to the arguments advancéal bis read as one whole as the

iIssues are inter-related, and findirmgg one have a bearing on the other.

The respective cases

3. The first issue arising in this appeal is themanability of the allowance of
watchman salary, claimed at Rs.46,66,061, from tkatal income (Rs.
91,07,102/PB pgs.1-2), assessed u/s. 22, i.e.r poiothe claim of standard

deduction u/s. 24(a) of the Act at the rate of 3@&seof, which is thus claimed on
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the rent amount net of salary claimed, i.e., on4d4$41,041 (PB pg. 1). The second
Issue iquaservice charges, received at Rs. 52.80 lacs &ydlar, i.e., the head of
income under which the same is assessable undefAdheThe same assumes
significance as the assessee has, as afore-std@ted huge expenses there-
against (at Rs. 92.91 lacs/PB pg. 322), resultmgncurring, during the year,
business loss, which issue is thus incidental, do@ssentially a computational
Issue, i.e., once the issue as to the head of iac@nere-under the relevant receipt
Is assessable gets resolved. The assessee-corapahg,owner, charges premium
on the transfer of tenancy rights from one tenarariother, the taxability of which
Is the third issue. While the assessee regards at @apital receipt, yielding long-
term or, as the case may be, i.e., depending otettggh of the time the tenancy
has subsisted prior to its’ transfer, short-terapit@l gain, both in full inasmuch as
there is no cost of acquisition, the Revenue regdircas ‘Income from other

sources’.

4.1 The assessee’s capaa allowance of watchman salary is essentially with
reference to its’ past history, having been clairaed allowed since inception and,
further, having received a favourble verdict whasrethe matter travelled to the
Tribunal, as for AYs. 1997-98 and 1998-99, the camrarder for which years (in
ITA Nos. 4580 and 5201/Mum/2001, dated 17.09.20&produced at pages 7 to 8
in the impugned order, bears reference to its’ ofoeAY 1949-50 as well as for
AYs. 1965-66 to 1967-68. The Revenue, on the dthed, relies on the change in
the law by Finance Act, 2001, w.e.f. 01.04.200ssituting sections 23 and 24,
titted ‘Annual value - how determined’ and ‘Deducts from income from house
property’ respectively. Section 22 brings to chatge ‘annual value’ of a property
consisting of buildings or lands appurtenant tleeret which the assessee is the

owner, i.e., other than such portion of such prgpas he may occupy for the



4 ITA No. 6496/Mum/2017 (AY 2014-15)
Asst. CIT vs. The New Piece Goods B@pal_td.

purposes of any business or profession carriedydmrh, the profits of which are
chargeable to income-tax. Section 23 (to the exteletvant) and sec.24 read as

under:

23. (1) For the purposes gkction 22the annual value of any property shall be deetode—
(@) the sum for which the property might reasonalayekpected to let from year to year; or

(b) where the property or any part of the propertyleisand the actual rent received or
receivable by the owner in respect thereof is icesx of the sum referred to in claugg (
the amount so received or receivable; or

(c) where the property or any part of the propertgisand was vacant during the whole or any
part of the previous year and owing to such vacdheyactual rent received or receivable
by the owner in respect thereof is less than the ierred to in clausea), the amount so
received or receivable :

Provided that the taxes levied by any local authority ispect of the property shall be deducted
(irrespective of the previous year in which theilidy to pay such taxes was incurred by the
owner according to the method of accounting retjulemployed by him) in determining the
annual value of the property of that previous yeavhich such taxes are actually paid by him.

Explanation.—For the purposes of clausb) (or clause €) of this sub-section, the amount of
actual rent received or receivable by the ownell slmhinclude, subject to such rules as may be
made in this behalf, the amount of rent which theer cannot realise.

(2)-(5)

24. Income chargeable under the head "Income from hpuggerty" shall be computed after
making the following deductions, namely:—

(@) a sum equal to thirty per cent of the annual &alu

(b) where the property has been acquired, construcpdired, renewed or reconstructed with
borrowed capital, the amount of any interest pag/alpl such capital:

Provided ...

Section 25 bars the allowability of interest on ethtax deductible under Chapter
XVII-B of the Act has not been deducted. To thaeex, it overrides section 24(b).
Sections 25A, 25AA and 25B are special provisian®ring to tax the arrears of
rent and unrealized rent on being received orhascase may be, realized, i.e.,
subsequently, and even if the assesse is no lahgeiowner of the relevant
property. Section 26 deals with a property owned@d»pwners. Section 27 defines

some of the terms used in the preceding sections.
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4.2 The assessee claims watchman salary as afgartamts’ burden borne by
it. We are completely at loss to understand anwalld@sis for the said claim.
Taxing statutes, it is well-settled, are to bec#iriconstrued; a statute being the
edict of the Legislature, representing it's inteenen as reiterated recently once
again by the Hon'ble jurisdictional High CourthHlumayun Suleman Merchant vs.
CCIT [2016] 242 Taxman 189 (Bom) (also ref&lIT v. National Taj Traders
[1980] 121 ITR 535 (SC)Prissa State Warehousing Corporation v. GIP99]
237 ITR 589 (SC)CIT v. Calcutta Knitwear$§2014] 362 ITR 673 (SC)). The law
Is in fact unambiguous and patent, so that itesgblden rule of interpretation, i.e.,
of literal interpretation, giving the words theiataral, ordinary meaning, as also
advocated in the afore-referred decisions, thatldvsuffice. There is in fact no
claim by the assessee to the contrary, i.e., @amyoambiguity in law, nor does it
plead its’ case with reference to a different iptetation thereof. Shri Jhaveri, the
learned counsel for the assessee, on being querikd matter, argued that there is
no ‘change’ in law by Finance Act, 2001 (i.e., W.€1.04.2002, or AY 2002-03
onwards), as the several deductions allowed eaulier 24 are replaced by a
composite deduction at the rate of thirty per adrthe ‘annual value’. The import
of the change per the substituted section, evexxplsined during hearing, is that
the assessee, irrespective of it having incurreédnat so, any expenditure in
relation to earning the rental income, is entitledh statutory deduction from the
annual value at a fixed rate thereof, represerdirtgip on the said deduction. As
apparent, the same precludes any loss arisinget@ssessee under this head of
Income, except on account of interest on borrovagtal u/s. 24(b), the provision
in respect of which remains largely the saiew could that, one wonders, be not
regarded as a change in |&Be that as it may, how, again, does the argu(oeént
‘no change’ in law) advance the assessee’s caseuh as the deduction has to

in any case be with reference to the provision/$aef. That, besides being the
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mandate of law, is specifically provided for in4.2vhile in the instant case the
deduction is being claimed without reference to jproyvision of law!

We are conscious, and it may well be argued, that ¢laim toward
watchman salary is being not made u/s.24, but mpeding the annual value itself,
which thus gets computed at Rs.44.41 lacs (as stgi@ rent received at Rs.91.07
lacs). This is also in view of the manner in whible assessee has preferred the
claim per its’ return of income, and which couldIm®e upon realizing the un-
tenability of the claim toward salary, or any otsgrecific expenditure for that
matter, under 24(a).hat is, amounts to a tacit admission as to thengean law
The impugned salary thus gets factored in the coatipn of the annual value, as
required by sec. 23, which is an equally unambiguaand definitely worded
provision (as sec. 24). The assessee, by own admiggceives rent at rates far
lower than the prevailing market rate/s thereof amtount of the same being
regulated by lawHow could, then, it possibly argue of the annudugabeing
lower than the rent receiv@dt is only where one could show that the renénesd
includesa compensation towards an obligation/s of thertenadertaken by the
landlord (owner), that a case for its deductionasdo neutralize the inflation in
rent to that extent, bringing it to a normativedewould be made out. No such
case, which is principally factual, has been madeab any stage, including before
us. On the contrary, as afore-observed, the resived, on account of legislative
control, is the standard rent, far lower than thie market rent (i.e., the sum for
which the property can reasonably be expected tetbieom year to year), much
less include any cost borne on behalf of the temdrtie watchman salary is even
otherwise unrelated to the earning of rpet se It does not represent a cost which
could be said to determine the rental capacity bbase property. The assessee’s

case is without any factual or legal basis.
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4.3 The reliance on the orders in the past isjiew of the change in law and
non-substantiation of facts, misplaced dA v. British Paints (India) Ltd [1991]
188 ITR 44 (SC), the Apex Court discountenancedpflea by the assessee of
following a method of valuation of stock consistgrfor the past several years,
and accepted as such. The orders by the Tribun&braxample irStar Gold Pvt.
Ltd. v. Dy. CIT(ITA No. 349/Mum/2015, dated 22.06.2016) afvsha Ashar v.
ITO [2016] 46 ITR (Trib) 492 (Mum), would be of littiessistance to the assessee.
All these cases are based on a finding by the mabas to the relevant sum, as
‘society maintenance charges’ for example, beimfugted in the rent received by
the assessee, which formed the basis for allowarfce#s deduction u/s. 23.
Similarly, in Dy. CIT v. Sir Sobha Singh & Sons (P.) .Lj015] 153 ITD 157
(Del), the Tribunal upheld the deduction of watchraasalary from the composite
rent received from the tenant per a separate agrerovering, besides the same,
house-tax, water and electricity charges, all ofctwlwere shown to be forming
part of the gross rent received, and accordingiyatied for exclusion in computing
the annual valuédow could, one wonders, charges toward user of édqusperty,
separately reimbursed by the tenant, which fact sudsstantiated with reference to
accounts, be regarded as part of reénfthere is no such factual edifice in the
instant case, which formed the basis of the sagistbm. On the contrary, rent in
the instant case is the standard rent, determiryethys, and admittedly much
below the fair market rent that the house properuld otherwise fetch, much less
being inclusive of the watchman salary! The saidtigsiens are completely
distinguishable on facts. In fact, i&tar Gold (P.) Ltd (supra), the Tribunal,
likewise, clearly states of the security chargehjctv are similar to watchman
salary, as being not connected with the rentalnmecand, therefore, not deductible

therefrom (paras 6 and 7).
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4.4 The entire Rs.91.07 lacs shall be regardechasahnual value, and the
assessee, accordingly, entitled to deduction #g)2at the rate of 30% thereof.
We are conscious that this may, rather, work toabsessee’s ‘advantage’ in case
the watchman salary, accepting the assessee'qnaberlaim, is allowed as
deduction against business income. That, howesdiesides the point. The law
allowing the assessee standard deduction u/s. Bé{aQ independent of it having
incurred any expenditure in relation to the remtabme, i.e., other than interest,
for which a separate deduction is allowable u/¢bR4 lower gross total income,
l.e., across different heads of income, on accoaintnon-allowance of an
expenditure unrelated to the occupancy or theagredement, cannot be construed
as an ‘advantage’; income being even otherwiselelidb be computed in
accordance with law. There is, it may be clarified,estopple against law. Further,
it is not the view that the parties may take ofirthights in the matter, but the
correct legal position, that is releva@IT v. C. Parak & Co. (India) Ltd[1956]

29 ITR 661 (SC)Kedernath Jute Mfg. Co. Ltd. v. C[T971] 82 ITR 363 (SC)).
We have in fact observed that the expenditure aiclw@an salary has no bearing
on the rental income, or its earning, so that mnca even otherwise be regarded as
contemplated u/s. 23, or u/s. 24@)awhich a gross (lumpsum) allowance is now
provided at a fixed rate (sum). In other words, tb&on of the assessee obtaining
any ‘benefit’ or ‘advantage’ on account of the walémce of this sum, against

another (business) income, where so, is miscondebagh in law and on facts.

4.5 The issue raised per Ground 1 is, thus, sulbgethe consideration of the
assessee’s claimqua watchman salary as business expenditure, decldtiel

affirmative, i.e., in favour of the Revenue-appeflalrhe assessee’s income from
house property shall stand, accordingly, incredsedRs.32,66,243, i.e., net of



9 ITA No. 6496/Mum/2017 (AY 2014-15)
Asst. CIT vs. The New Piece Goods B@pal_td.

standard deduction @ 30% on the claim of salafRsa#6.66 lacs, disallowed in

computing the annual value u/s. 22 riw s. 23, adeziiction u/s. 24(a).

5. In respect of the second issg@a service charges income, the assessee’s
claim is that it charges ‘service charges’ @ RL pér month per shop, which
income has been, as in the past, returned as ‘i@doom business or profession’
u/s. 28 at a loss of Rs. 21,89,336 for the year, after deducting the expenditure
incurred toward providing those services, yieldmgross revenue of Rs. 52.80
lacs. The services provided are in pursuance ofoligect of development and
administration of the market. It has in fact beentmuously allowed business loss
guathe said activity in regular assessments for st peveral years, toward which
orders u/s. 143(3) of the Act for the precedingrgdsmve been placed on record,
and were adverted to during hearing. The Revensg&md, advanced with
reference to the decision iBIT v. J.K. Investors (Bombay) Ltd2012] 211
Taxman 383 (Bom), is that the services are onlyatowenjoyment of the house
property and, accordingly, income therefrom assdssa/s. 22 r/w s.23. The Id.
CIT(A), in appeal, was of the view that the asse'ssease is distinguishable from
that in the case af.K. Investors (Bombay) Ltdsupra), in which case the services
were toward providing stair case, common entramb@inage facility, air
conditioning, etc., which could not be said to beependent of the tenancy rights.
Two, there was no reason to deviate from the paattipe. He, accordingly,
reversed the decision of the assessing authomithdr directing inclusion of a sum
of Rs. 2.49 lacs, being sanitation income, whicth Waongly been returned by the

assessee as income from house property.
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6. We have heard the parties, and perused theialaieirecord.

6.1 As apparent from the fore-going, the issuerimarily factual, with the law
in the matter being well-settled. If and to theeetthe services being provided are
in relation to the occupancy of the house propertits proper enjoyment, even as
observed by the Bench during hearing, the samenasshe nature of the rent,
assessable u/s. 22. Where, on the other handatkeeyndependent of the tenancy,
or not related to the occupanper se but related, on the other hand, toward
development of the market, with a view to faciktdébhe business of the tenants as
business-men, the same would be in the nature btisiness receipt of the
assessee’s business of administration and devetdapohehe market inasmuch as
these services could be provided by the assessreifit were not (to be) the
owner of the house property. This, in fact, we obséo be the admitted position,
being also the premise of the various decisionagoeglied upon by either side,
with this being in fact the precise issue decidgdhe Hon’'ble jurisdictional High

Court inJ.K. Investors (Bombay) Lt@supra), wherein it held as:

“6. We find that there are concurrent findings a€tfby the Commissioner of Income Tax
(Appeals) as well as the Tribunal that no servaresbeing provided by the respondent to the
occupants of its property and that the service gdmihave to be included as a part of its
rental income. The aforesaid finding of the Tribusaon the basis of the order of this Court
in the matter ofCIT v. Bhaktavar Construction Pvt. Ltdsupra). The test to determine
whether the service agreement was different froenrémt agreement would be whether the
service agreement could stand independently ofégheagreement. In this case the service
agreement is dependent upon the rent agreememtlas absence of the rent agreement there
could be no service agreement. It may also be @oiotut that according to the respondent,
the services being provided under the service aggaeby the respondent assessee are in the
nature of staircase of the building, lift, commanrirance, main road leading to the building
through the compound, drainage facilities, opercepa/around the building, air condition
facility etc. These are services, which are not separately peavidut go along with the
occupation of the property. Therefore, the amouateived as service charges are to be
considered as a part of the rent received and sibjeto tax under the head ‘'Income from
House Property”

(emphasis,tiajics, ours)
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6.2 Apart from the binding decision by the Hon’plesdictional High Court in
J.K. Investors (Bombay) Ltdsupra), there is, as afore-stated, no estogpest
law. What, then, is the controversy ab®Why should not the assessee be allowed
the deduction for watchman salary, claimed in thermative; watch and ward
(security) being one of the various services b@rayided? We have already held
that it, being not relatable to the rental incoroannot be allowed by way of
reduction from the gross rental income. Why, agthe, assessee be not allowed
its’ claim of business loss; the sam&ensiblyarising as incidental to the carrying
on of its’ business? There is no charge of the edipere being not relatable to the
said business, or it being inflated or not genuateal. In fact, it is stated (per the
written submissions) that the directors of the camyp drawn from its’
shareholders, being the tenants in the main, dalr@et any salary, but only claim
sitting fees. The Assessing Officer (AO) ought &vé therefore bifurcated the

services being provided into two broad categoiies, in relation to the tenancy

and/or occupancy, and those independent therdafing to the carrying of their
business by the tenants. In fact, even the déieof, asked for during hearing, is
not crystallized inasmuch as there are no sengceeaments, even as the assessee-
company admittedly keeps adding newer services fiore to time. The same,
therefore, in case of doubt, would have to be cvesdied with reference to the
various expenses being incurred in respect thedeothe absence of the AO
having so done, the Id. CIT(A) ought to have deedcthim to do so or,
alternatively, carried out the exercise himselGording definite findings of fact.
The issue arising being principally factual, withetscope of services being
constantly subject to change, his allusion to tlast phistory of the case is
inapposite. Further, true, the assessee has blearedlits’ claim of business loss
in the past, but we observe no discussion in gpeaet in the assessment orders nor,

consequently, any finding/gua the same. The law in the matter being trite, it
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becomes essentially a case of application thecetifd facts of the case, as found,
and it is this that prompted us to observe thatadsessee cannot be construed as
having been, in appeal, allowed any ‘benefit’ odvantage’. The matter being
factual, would have to be necessarily decided eardindings of fact. Reference
to the past history of the case is thus largelglerrant. What are the different
services provided for the current year? What aee dliect and indirect costs
relatable thereto? The latter, which may have t@llmated on some reasonable
basis between the two broad categories afore-s@aidld not stand to be deducted,
along with the direct costs, insofar as they retate¢he provision of tenancy or
occupancy rights, or the enjoyment of vacant passedy the tenants, for which
the assessee gets a flat deduction of 30%. Thensgpeén relation to the assessee’s
business, on the other hand, warrant being alloiwetull. In this regard, we

observe that the expenditure on watchman salagt iBRs. 46.66 lacs, even as

‘watch’ is only one of the several services beingvled, at an aggregate revenue
of Rs. 52.80 lacs, which is short of the expenditimcurred, excluding on

watchman salary, by Rs. 21.89 lacs. Though the sdespite constituting 88+%

of the gross revenue, is allowable in principles #umitted position is of the same
being the tenants’ liability, though borne by tlesessealVhy, one may ask, being
not contractually bound, should the assessee yef itihe said expendituPeThis,
perhaps, also explains the claim of the watchmbarysagainst rental income, with
which it has no relation, even as being a partiefwatch and ward services and,
thus, apparently within the scope of the services being providedvaial
administration and development of the market, bsisiness expense, to be claimed
in computing business income u/s. 28. Further lo@,assessee, despite incurring
losses year after year, and in no insubstantial, sloas not increase the service
charges, and, rather, has over time increased dbpesof the services being

provided, i.e., has evidently not charged properadequate service charges,
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resulting in losses year after yeds. it on account of commonality of interest
iInasmuch as the tenants are also the principal shalders of the assessee-
compan® It is only the loss, genuinely incurred, in cargyon its’ business, that
would stand to be allowed to an assessee. All taggects remain unexamined in
the past, on the basis of which the first appelithority has, and despite the
principle ofres judicatabeing not applicable to the proceedings underAbie
allowed the assessee’s claim/s without examiningpntthe current year. The
guestion arising, it seems, would be if such sesjiand the monthly charge there-
against, is taken into account, directly or indiseovhile computing the premium
on the change of tenancy, to be paid for by eachnteon being admitted to the
tenancy, or otherwise recouped in any manner? \Me sb as the rent income
being governed by the statute, and the servicegehaeliberately suppressed, not
representing the normative charge for the provigibthe relevant services, this
premium represents the only market driven receipthe assessee. The two
incidents, both admitted, i.e., the market beingedi-established one — of which
the heavy premium (at Rs. 9167 per sq. ft.) beaid py the incoming tenants is a
clear indicator,_and the continuing losses in hagms (viz. at Rs. 68.55 lacs,
including watchman salary, for the current yearjha business of administration
and development of the market, are clearly incoasisvith each other.

6.3 The matter, accordingly, is restored to the @f the Id. CIT(A) to decide
afresh in accordance with law, considering allrslevant aspect&cluding those
stated hereinbefore, issuing definite findingsaaftf and after hearing the assessee.
He shall, further, do so in a reasonable time/tbmand manner, even as he may
seek a report from the AO. The assessee shall ¢olbperate in the proceedings,
providing all the necessary details, explanati@is, We make it clear that while

the onus to prove the incurring of an expenditureé s nexus with it's business,
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l.e., the stated facts, includimgia the business reason for the continuing losses, is
on the assessee, the onus to establish any camiveof law, including its
manner, or as to non-genuineness, is on the Revéinaannot disallow a loss
without any sound, tenable reason i.e., in lawging trite law that tax can only be
charged on real, and not notional, income, suljédourse to the provisions of
law (Poona Electric Supply Co. Ltd. v. C[I965] 57 ITR 521 (SC)). It may
appear that we, having been called upon to statieeifimpugned loss could be
disallowed to any extent, have, in so decidingyellad outside our mandate. It is
not so; examining the assessee’s alternate claimllimwvance of the expenditure
on watchman salary as a business expense, alscasingth before us, led us to
state that the same, where covered within the sobplee several services being
provided, cannot be denied in principle, even assdime was incongruent with the
stated fact of it being the tenant’s liability, whiperhaps explains its claim against
rental income. The matter would require a factu@ngination and finding. Two,
the volume of the expenditure incurred, with theéchienan salary alone accounting
for nearly 90% of the gross revenue, pegged astated, Rs. 500 p.m. per shop,
even as the scope of the services gets continaaltanced, resulting in continued
losses, even ignoring watchman salary (and whidugh cannot be), which
therefore need to be explained from a business snawint of view, issuing clear
finding/s of fact. This is as the same, inferably account of commonality of
interest, assumes thus the nature of a self-iaflidbss, which cannot be regarded
as genuine? Business decisions are, after all,ngexti in market realities and
economic rationale, and must therefore be explénabterms thereof. Rather, a
non-explanation and, consequently, absence ofiading on this aspect, has led it
to be a subsisting issue between the assesseédharikevenue. The law in the
matter being clear, the matter stands accordinglyaside, for a decision as per

law, delineating the onus cast on either side ty la
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We may here also clarify that our order is, besttlesorders by the Revenue
authorities, also based on the arguments advang@&agdchearing. Further, though
this may not appear to be the controversy arisgagng by the Revenues’ Gd. 2
before us, our adjudication is with reference te #sue discerned as arising; the
AO at para 6.3 of his order clearly stating tha& #ssessee is supposed to recover
at least the cost of its’ activities (the varioesvices being provided), and the loss
sustained cannot, thus, be accepted as a genwsmebsi loss.

We decide accordingly.

7. The third and the final issue arising for oupuddcation is as to the nature of
the receipt (and, thus, income in its respect) ly wf premium or, quite simply,
transfer charges, on the transfer of tenancy by tenant (of the assessee) to
another. The same stands regarded by the assesb&e@enue as ‘capital gains’
and ‘income from other sources’ respectively. Tlewéhue’s case, as clarified per
the assessment order, is that inasmuch as thesassamtinues to be the owner of
the shop (relevant part of the house property) betfore and after the transfer of
the tenancy by the tenant, the said receipt igelatable to the assessee’s capital
asset, which thus remains the same (i.e., unchangmusequent to the said
transfer. Like-wise, it is not relatable to the rgarg on of the business of
administration and development of the market bysdt,as to be regarded as a
business receiptut only arises to it in its’ capacity as an owrar the house
property The same, thus, is assessable under the residizay of income, i.e.,
income from other sources, u/s. 56. The assessse agaordingly, denied its’
claim for deduction u/s. 54EC on investment of tealization in eligible bonds.
The assessee’s case, on the other hand, whichfaisa favour with the Id.
CIT(A), is that the matter has received considerahy the Tribunal, deciding it in

its’ favour; in fact, for several years.
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8. We have heard the parties, and perused theialaieirecord.

The Arguments

8.1 Before us, the matter was argued as coveretetigions by the Tribunal in
the assessee’s own case, in its’ favour, a postiimceded to by the Revenue, and
also borne out by the record; the assessee’s bapér{PB) containing as many as
four orders by the Tribunal in the assessee’s ddsalecision by the Tribunal or
by any higher forum, taking a different (or evee ame) view being brought to
our notice, the matter was regarded as covered émasthe hearing closed without
any hearing on merits, except a reference to the ¢eder by the Tribunal, i.e., for
AY 2009-10, since followed by it up to AY 2013-1r the purpose of showing
that the issue arising stands covered, an admtesition, even as the |d. DR
would mention of there being a detailed discuss&mothe matter by the Revenue
for AY 2013-14.

The precedents
8.2 A perusal of the record, however, reveals aisawt by the Tribunal
(Mumbai Benches) in the case ®inod V. Chhapia vs. ITQin ITA No.
3178/Mum/2010, reported at [2013] 56 SOT 465 (Muymglied upon by the
Revenue before the Tribunal during the hearindg’' ®fippeals for AYs. 2007-08 to
2011-12 (save AY 2009-10)(PB pgs. 66-72). The sahwmyever, was not
considered by the Tribunal, nor was it brought tio wotice by either side during
hearing; clearly, a misrepresentation. It therefoezomes incumbent on us to
examine the position thus arising, i.e., on talaognizance of the said decision by
a coordinate bench of this Tribunal.

Toward this, we have perused the order by the Tabdated 25.5.2016 (for
AY 2009-10), deciding the issue in the assessea&e dor the first time (PB
pgs.38-43), and that dated 17.2.2017, a commorr éodé&Ys. 2007-08 to 2011-
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12 (save AY 2009-10), wherein it follows its’ earliorder dated 25.5.2016 (PB
pgs 66-72). The two other orders by the Tribunalfar AYs. 2012-13 & 2013-14,
which, again, follow these orders. Per its’ ordated 17/2/2017, the Tribunal
notes (at para 4), on it being relied upon befbby the Revenue, a decision by the
Tribunal inVinod V. Chhapigsupra). The said order is dated 21.11.2012, ddttha
was in fact available even on 25.5.2016, the datbeofirst order by the Tribunal
in the assessee’s case. The Tribunal, however, muesonsider the said decision
at all in its’ adjudication, basing the same oheéiarlier decision in the assessee’s
case for AY 2009-10. In our view, it was incumbemt the Tribunal to have
considered its’ decision iNinod V. Chhapigsupra),either distinguishing it or,
where not distinguishable, refer the matter foeaislon to its’ larger Bench. This
is what propriety and the rule of judicial prececkermandated as, faced with two
views by it's coordinate benches, it could notdallone in preference to the other.
It could not, in any case, do so without statingsmns for the same. It was in fact
all the more incumbent on the Tribunal to do soitas earlier order dated
25.5.2016 was also rendered without noticing anstiesy decision by its’
coordinate Bench, which, if brought to its’ notioeay have altered its’ decision or,
in the least, led to a reference to a larger Betigchas afore-stated, does not
consider the earlier (dated 21.11.2012) decisiothkyTribunal at all. The course
adopted could, as is by now well-settled, rathére gise to an application for
rectification u/s. 254(2)Honda Siel Power Products Ltd. v. CJ2007] 295 ITR
466 (SC)).

Now it may well be argued that the Tribunal wasspaded by the fact that
the AO had himself accepted the assessee’s claitheopremium on transfer of
tenancy rights as being taxable as capital galiggble for deduction u/s. 54-EC,
in the assessments u/s. 143(3) for AYs. 2005-06280&-07. That is, was moved

on the ground of consistency, also argued beforgnis, however, as a perusal of
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the record shows, is without substance. Therersslyfino rule of law that the
assessing authority, whose powers in the mattasséssment are plenary, cannot
take a view different from that by his predecessogeven that taken by him for an
earlier year; the principle o€s judicata it being trite law, is not applicable to the
proceedings under the Act, for which reference,tf@ sake of completeness of
this order, may be made to the decisiondlaw Jehangir Vakil Mills Co. Ltd. v.
CIT [1963] 49 ITR 137 (SC)M.M. Ipoh v. CIT[1968] 67 ITR 106 (SC); and
Bharat Sanchar Nigam Ltd. v. Uf2006] 282 ITR 273 (SC), the facts of each of
which are also telling. Tax proceedings are nothe nature oflis, and their
premise, it may be appreciated, is the correctsagsent of income as per law
(Ahmedabad Electricity Co. Ltd. v. C[1993] 199 ITR 351 (Bom)(FB)). The
decision inRadha Soami Satsang v. IP92] 193 ITR 321 (SC), and the others
following it, while accepting that the principle tés judicatais not applicable to
tax proceedings, is, on the other hand, on thesihat where a fundamental aspect
permeating through different assessment yearsdws found as a fact one way or
the other, and parties have allowed that positiobet sustained by not challenging
the order, it would not be at all appropriate towlthe position to be changed in a
subsequent year. This, surely, represents a s@ttisdion of law, the premise of
which is to, as public policy, set at rest judicald quasi-judicial controversies,
and that therefore there must be a point of fipalieyond which lapse of time
must induce repose, and stale matters not allowée reactivated. Clearly, this is
not the case in the instant case; the matter legitgted by the Revenue, at least
before the Tribunal, continuously since AY 2007-08¢e principle of consistency
Is, thus, on the face of it, not applicable. Wellsimevertheless, also examine the
assessments for AYs. 2005-06 & AY 2006-07, statelind the Revenue. In the
facts of the case, there is, on the contrary, soudision, much less any findigga

this issue in the assessment order for AY 2005y06hb AO, who merely states
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that the assessee’s representative explained hbapremium on the transfer of
tenancy rights is chargeable to tax as capitalsgand since it had not incurred
any cost for the same, the entire receipt is offeas capital gain, liable to
deduction u/s. 54EC, quoting the same verbatinpge/para 4 of the order/PB
pgs. 193-198). There is, clearly, no applicatiomarid by the AO. In the admitted
facts of the case, there is no transfer of tenaigtys, surely a capital asset, by the
assessee-owner, but by the tenant. There is, aegtydno question of transfer of
any rights therein by the assessee, the ownereofehted house property, to the
iIncoming tenant and, resultantly, of any considenasrising to it therefrom, i.e.,
the incoming tenant. It is the existing tenant vitamsfers the rights vested in him,
as the outgoing tenant, for a consideration. Nodeonthe assessee reflects the
sum received as ‘premium on change of tenanciegh im its’ accounts as well as
the tax returns. The non-application of mind by Al is also borne out by the fact
that the subsequent allowance by the first apgelatthority, which is for AY
2009-10 (PB pgs. 31-37), is, accordingly, on aedédht footing, and not the
transfer of tenancy rights by the assessee-owndmjchw is clearly a
misrepresentation in the facts and circumstanceiseotase. It, as a reading of his
order, subsequently endorsed by the Tribunal, shmansf the ownership being a
bundle of rights,of which some are transferred on the assessee iagrder
change of tenancylhat is, the assessee’s case, which found acusphy the first
appellate authority for AY 2009-10, the first insta of non-acceptance of the
claim as to ‘capital gains’ by the Revenugs not of transfer of tenancy rights by
the assesseas accepted by the AO for AY 2005-06, but of iight of consent,
subject to which the tenancy rights stood transtérdpy the tenant, as being a
separate capital asset, transferred, on giving esindy the assessee-owner in
favour of the incoming tenant. Merits of this findiaside, the purpose of referring

thereto is to emphasize the complete absence ofl@limeation of the case by the
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assessing authority, pleaded for acceptance ongtioend of consistency.
Continuing further, the assessment order for AY&00 (PB pgs. 202-206) &b
silentio qua the said incoméhere being not a whisper of this receipt, much les
consideration, not to speak of any finding in gspect, therein. Further still, the
assessment orders for AYs. 2005-06 and 2006-Onhgbeated 03.10.2007 and
29.8.2008 respectively, i.e., prior to the Tribimabrder inVinod V. Chhapia
(supra),are therefore of no consequence for the assessaietite subsequent
years Not only would the said order by the Tribunal yané over that by the
assessing authority, being by the jurisdictionabdmal, it is a binding precedent
for him (refer, inter aliaCIT v. Ralson Industries Ltd2007] 288 ITR 322 (SC);
Siapem S.P.A. v. Dy. CI[R003] 86 ITD 572 (Del)). Chronologically, the riex
assessment u/s.143(3) in the assessee’s caseds1®412/2011, for AY 2009-10,
where the AO independently takes a view in confoymiith that expressed later
by the Tribunal inVinod V. Chhapiasupra), which is for AY 2006-OAVhere,
then, is the scope for the plea of consistenchénfacts and circumstances of the

instant case

Applicability of the decision in Vinod V. Chhapi&ase

8.3 The decision by the TribunalVinod V. Chhapigsupra) was not brought to
our notice by either party during hearing, and \Wwhis, we are afraid to say,
unfortunate. The same came to our notice only wheeusing the record for
finalizing this order. Fair hearing implies not wra fair opportunity of hearing to
the parties, but, equally, they bringing forth hethethe facts and circumstances of
the case as well as the obtaining legal positidghe-premise being to assist the
court to arrive at a correct decision, i.e., as lpar, the end to which the entire
judicial process is geared. This is more so inpi@ceedings which, as also afore-
stated, are not adversarial proceedings. Be that amy, we next proceed to
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consider the decision by the TribunaNMmod V. Chhapigsupra), applicability of
which in the facts of the instant case cannot bmadter of presumption, i.e.,
merely because the Revenue had relied on it, atadde tested. The assessee HUF
rented its’ house property, a residential flat,otee, ‘B’, in 1962. The tenancy
rights were, on her demise in 1986, inherited by deughter ‘D’, who sold the
same during the relevant year to another ‘AB’, ndng Rs.14.74 lacs. Another
Rs.7.26 lacs was paid by AB (the new tenant) toasessee-owner pursuant to a
tripartite agreement, admitting the new tenant @athly rent of a measly sum of
Rs.129.34. The amount of Rs.7.26 lacs was recasedconsideration for granting
monthly tenancy and accepting Rs. 390 only asrttezast on security deposit. The
guestionarose as to the nature, capital or revenue, ofsthd receipt by the
assessee and, consequently, of the head of incoaher which it is assessable
under the Act. The Tribunal, after a detailed désooin, examining the arguments,
opined that Rs.7.26 lacs received by the assessg@ wonsideration for consent’;
the assessee agreeing to let the property at anadiment of Rs.129.34 per month
and only Rs.390 toward interest on security depddie same, it held (paras
10,11), was neither a capital nor a rental recaipd, did not involve transfer of any
capital rights attached to his propertand was accordingly rightly assessed as
‘income from other sources’. The same argument adentbefore the Tribunal in
the assessee’s case (for AY 2009-10), and whichdats acceptance, i.e., that
some of the capital rights, out of the bundle ahts attached to the house
property, stand transferred to the new tenant byahdlord, was negatived by the
Tribunal (para 11)The transfer of tenancy rights, a capital assetdoubt, it
explained, was by the old tenant in favour of tlegvnincoming tenantin the
instant case, monthly rent, due to the applicatibthe rent control legislation, is
again very low, viz. at Rs. 1948 p.m. for a shomeadsuring 231.81 sq. ft., which

fact is admitted, making the tenancy in the saidskeoproperty a very valuable
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asset in the hands of the tenant. The same iderass for a consideration of Rs.
18 lacs, even as a premium of Rs. 21.25 lacs ialpayo the assessee-owner, only
subject to which it grants a no-objection certifecdNOC) for the transfer of the
tenancy per a tripartite agreement dated 19/9/2B6B3pgs. 125-161). The decision
by the Tribunal invinod V. Chhapigsupra) is thus squarely applicable to the facts
of the present case. The tenancy being in forceediong, and the monthly rent
being abysmally low, the tenancy rights become laalde property in the hands
of the tenant, who accordingly transfers the sammanbther, the incoming tenant,
for a consideration. The assessee-landlord agheestd, partaking a part of the
consideration, chargeability to income tax, inchgdithe head of income under
which it is assessable, was the issue arising &ierthination. The Tribunal
considered all the contentions put forth, includihg grant of consent by the
assessee-landlord, stated to be a condition pretdodethe transfer of tenancy
rights by the tenant (in favour of the incomingast), which was argued to be the
capital asset transferred. The grant of consenbpihed, did not result in the
transfer of any capital asset by the assesseeeihg the ownesansthe tenancy
rights, or the rights already divested in favoutha existing tenant. The two fact-
situations are clearly at par, entailing even sammglar arguments.

It is said (refer order by the first appellate auity for AY 2013-14/PB pgs.
96-122) that as per the Rent Control Act, the terdes not acquire tenancy
rights, but only possessory rights. The two, in owrcial parlance, connote the
same; the specimen agreement dated 19/9/2013 hseifytitled ‘Agreement of
transfer of tenancyTwo, the incoming tenant steps into the shoeseobtiigoing
tenant, acquiring all his rights/interest, whatevee it, in the property, and no
more And, therefore, it would matter little if the hts transferred by the outgoing
tenant to the incoming tenant are tenancy or onlsessory rightsThe relevant

issue here is whether the transaction involvestithesfer of any capital asset by
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the assesse-landlord, the owner of the rented ptgpm favour of the incoming
tenant decided by the Tribunal Minod V. Chhapigsupra). Again, section 26 of
the Maharashtra Rent Control Act, 1999 is citeddotend that the tenant cannot
transfer the tenancy rights in favour of any persathout the consent of the
landlord. The statement éx faciein contradiction of the earlier statement as ® th
tenant not enjoying any tenancy rights, but onlggessory rights. Besides, the
transfer of rights by the outgoing tenant in th&tamt case, as indeed in the case of
Vinod V. Chhapigsupra), has been only with the consent of thesasgeowner.
To what significance, then, the said staterdemhe only import of the said
statement, in the context of the instant case, uo mind, is that the tenancy
agreement, or that entered into on its transfeserseng the right of consent to a
change in tenancy with the owner, has the sanaidaw, i.e., is a legally valid
arrangement. Further, the special bench of theumabin J.C. Chandiok v. Dy.
CIT [1999] 238 ITR (AT) 89 (Del), to which decisionette is reference in the
appellate order for AY 2013-14, has held that thate is no difference between
the rights of a statutory tenant and contractuzmné

Adjudication by the Tribunal in the assessee’s case

8.4 We, next, discuss the adjudication by the Tri#hun the assessee’s case.
The only decision by it on merits, i.e., for AY ZBQO, is imbued with a legal
infirmity. Being rendered without considering therleer decision by its coordinate
bench, i.e.Vinod V. Chhapidsupra), holding otherwise, it cannot hold in land

Is to be regarded ager incuriam Reference in this context be made to the
decisions by the Apex Court Kondiba Dagadu Kadam v. Savitribai Sopan Gujar
& Others[1999] 3 SCC 722 [(2) SCR 728%ir Chunilal V. Mehta & Sons Ltd. v.
Century Spng. & Mfg. Co. Ltd1962] AIR 1962 (SC) 1314 [(1962) SCR 549]. To
almost the same effect is the order by the Tribunalddl. DIT v. TIl Team
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Telecom International (P.) Ltd2011] 12 ITR (Trib) 688 (Mum), whereby, an
order by the Tribunal contrary to the earlier decigs by the coordinate bench/es,
looses its binding effect.

Further, the order, the relevant part of whichegroduced below, does not
specify the capital asset transferred by the asse®sner, and how, inasmuch as

clearly capital gains envisages a capital assettanmichnsfer, both defined in law:

‘6. We have gone through the findings of Id. CIT(A&Ye agree with the observations of the
Id. CIT(A) that during the course of time the assesacquired bundle of rights with respect to
the impugned shops. These rights include inter, aights of possession in tenancy. As per
section 2(14) “capital asset” means property of kimgl held by an assessee, whether or not
connected with his business of profession. A pérofsthis definition shows that the legislature
has intended to define the term “capital assethewidest possible manner. This definition has
been curtailed to the extent of exclusions givesention 2(14) itself, which include stock-in-
trade and personal effects. The impugned assetrduedearly fall in the aforesaid exclusions
given in section 2(14). The bundle of rights acediby the assessee are undoubtedly valuable in
terms of money. In our view, the said tenancy sgiftall from part of a capital asset in the hands
of the assessee and, therefore, any gain arisargftom would be assessable under the head
“Income from capital gains eligible for deductiorisu54 EC of the Act. Under these
circumstances we find that the findings of the@diT(A) are well reasoned and in accordance
with law and facts and do not require any interies2 Accordingly, the order of Id. CIT(A) is

upheld’ (pgs.5-6)

There is no statement of the case of the Revenhiehvihas been almost uniform
throughout, or as to why the Tribunal consideesinot valid, preferring to uphold
the view of the first appellate authority insteddloes not address the question as
to whether, and if so, how, there is any accretmrthe rights of the incoming
tenant, i.e., over and above those being enjoyeth&éyutgoing tenant, so as to
contend of transfer of any capital asset to himthg assessee-owner. In other
words, there is no delineation or formulation oé tissue at hand, much less its
examination. It is this order that has been folldway the Tribunal in the
assessee’s case for the other years, with somesofdéowing the order/s
following the order for AY 2009-10. There being,aag no discussion or
deliberation in these orders, except a findingoathe issue arising for adjudication
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being the same, makes the order for AY 2009-1haohly relevant order by the

Tribunal in the assessee’s case, which, for theorea afore-stated, cannot be
regarded as a valid judicial precedent. Even sarhy, if the right of consent, to

which there is though no reference in the leadpothat matter, any order by the
Tribunal in the assessee’s case, is the asseffdreets as held in the appellate
order for AY 2009-10, there would be no need tdkste consent on a subsequent
change in tenancy, which is not the case. In fagth a course is stated as
impermissible in law (refer para 8.3).

The said order/s, in light of the foregoing, is hiable to be followed %ri
Agasthyar Trust v. CIT1999] 236 ITR 23 (SC)Raghubir Singh (Decd) v. Union
of India[1989] 178 ITR 548 (SC)Distributors (Baroda) (P.) Ltd. v. UQ1985]
155 ITR 120 (SC)CIT v. Hi-Tech Arai Ltd[2010] 321 ITR 477.

Discussion
8.5 We have already clarified of the detailed argots and deliberations by the

Tribunal in Vinod V. Chhapia(supra), also noting its’ findings (para 8.3). Tha
being the case, the only course available to s tecide the issue, regarding the
said decision as the only judicial precedent; reepdecision by the Tribunal —
other than those in the assessee’s case, dischesethbefore, or any higher
forum, having been brought to our notice. The ‘tighconsent’ is without doubt a
valuable right, a capital asset u/s. 2(14dwever, this right has not been parted
with by the assesse# is this right it exercises each time thereaighange in
tenancy; being in fact the right exercised by amner while giving his house
property on rentDoes an owner, one may ask, thereby, or for thasaa, transfer
any capital asset to the ten&n$Burely, not; lettingper sedoes not involve transfer
of any capital asset; the right of possession gittars being only to enable

enjoyment of the property. While letting its’ hoys®perty, the assessee, whether
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legally or contractually, reserves the right of sent to any future change in
tenancy. But for this right, there is no questidrany reference to it, or it being
paid any sum. The issue, therefore, is not, asepad by the assessee and
considered by the first appellate authority (for 2809-10), i.e., while considering
the assessee’s case on merits for the first tiséo avhether the assessee has the
right of consent or not, or whether the same, fagrpart of the bundle of rights
which the ownership entails, is a capital assehatr but whether the grant of
consent (to a change in tenancy) involves any fesans a capital asset or is an

exercise of the right being enjoyed by the assess®er? This is the issue decided

in Vinod V. Chhapigsupra). It is only by virtue of the exercise loiktright that the
assessee lets it's property, yielding income frooude property. This, in fact,
obtains commonly, i.e., whenever the landlords dginair house property on rent,
earning rental incomeThe assessee is in fact exercising this rigghtrirom the
very first letting, for which it may or not have ceved any lump sum
consideration/amount. It is this right that standtained by the assessee, or
secured by law, warranting reference thereto whemthere is to be a change in
tenancy. A transfer of this right, on the other dhawould imply that the tenant
could transfer the tenancy to another without restio the owner or seeking his
consent therefor, or any payment therd®ather, given the position of law as
explained, it may not be possible to do so, itandfer the right of consenthat is,
the assessee, despite changes in tenancy, conttonbe&l this right, exercising it
on each change upon receiving what it calls ‘premior ‘transfer fees’. It thereby
thus partakes a part of the transfer consideraitging to the outgoing tenant,
even though it gets paid direct by the incomin@tgnThere is, thus, no transfer of
any rights or capital asset by the assessee irufasothe incoming tenant. The
incoming tenant substitutes the outgoing tenartingeall the rights being hitherto

enjoyed by the latter, i.e., possessory rights,jestibto the payment of a
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premium/transfer fee to the owner on transfer oatey, which is uncertain both
in time and frequency and, perhaps, even the pransiwum. In other words, the
tenancy or other rights being enjoyed by a tenemhat complete, but are subject
to certain restriction on their transferability. elipayment, though made to the
assessee-owner by the incoming tenant, is for andebalf of outgoing tenant,
even as clarified per clause-E of the specimeneageat of transfer of tenancy
(dated 19.9.2013). This is perhaps for the reasanthe assessee could not legally
charge any sum from the incoming tenant, who ctnaelchdmitted to the tenancy
only on the existing tenant relinquishing the samdis favour. The need and,
therefore, the stipulation for approval of the owm®uld also operate to prevent
admission of any undesirable person as a tenant #ng, assuming an
unacceptable level of risk in letting the propeBgsides, the old tenant could have

arrears of rent or other unpaid bills to settle.

In sum

8.6 Implicit in the letting of property is the cam therefor, i.e., the grant of
consent is incidental to, and forms an integrat pérletting. In fact, a property
cannot be let without the exercise of this rightohsent by its’ owner, even as in
the instant case it is being continually let, eterdifferent tenants, from time to
time. That by itself does not result in any (cdpitaghts being transferred to the
incoming tenant by the owner. The right of aliematis an important constituent of
any right, i.e., along with the right of possessand of enjoyment. This right has
not been granted by the assessee while lettingragserty on rent. The outgoing
tenant is thus constrained to seek the conserteoh$sessee-owner whenever he
wishes to relinquish/transfer his rights in theeasge’s property, and which it
grants for a price, facilitating the said alienaticAnd even as he so does, the

incoming tenant does not acquire the right of aism, i.e., contractually, being
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stated to be barred by law. The legal validity la tarrangement aside inasmuch
as, as stated, the applicable rent control legisiadoes not recognize transfer of
tenancy rights on giving a property on rent, thégoung tenant is made to part
with a part of the consideration arising to himtba transfer of possessory rights,
even as he transfers all the rights he has, bdiagténancy/possessory rights
subject to a charge on their transfer, and thusinbheming tenant acquires no
more. There is no accretion to the rights of theoming tenant, i.e., over and
above those being enjoyed by the erstwhile termspite payment of a sum to the
owner; the payment in fact being for and on bebgthe outgoing tenant. We have
thus sought to explain, in some detail, what stdradld by the Tribunal iVinod V.
Chhapia(supra), with which we find ourselves in respectigreement. Though
we could proceed to close this matter, decidingsthue, in the interest of
propriety, refrain from doing so, as it would, ini& sense, amount to deciding an
Issue at the assessee’s back. Though a decisionbmdya court of coordinate
jurisdiction, a litigant must get an opportunity defend its’ case. Though the
assessee has not acted honestly, and the Revdmemsrisplainly negligent, we
cannot but be alive to the need to eschew anydicgubeing caused to either side.
There is, then, also the issue of head of inconaeuumhich the income
arising is taxable. The rent control legislatiortasvard regulating tenancies, i.e.,
protecting them, as well as exercising control aestals. It is therefore open for
the assessee to contend that it is, by partakipgriaof the transfer consideration
on the transfer of their (tenancy) rights by ienants, i.e., by way of premium or
transfer fee, only compensating itself for the lemt being received by it. It must
be borne in mind that it is on account of low rex@upled with the protection of
tenancy, which makes it a valuable asset in the@har the tenant for the time
being, which he realizes on its transfer for a weration. The assessee, by

providing for a share therein for acquiescing te 8aid transfer, is thus also
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realizing, albeit indirectly, a consideration ftvetlow rent.This as the tenants are
being thus required to pay a Ilumpsum consideratibtor acquiring
tenancy/possessory rightis legal validity apart, this constitutes theoeamic
logic or justification for the charge of premiumhieh is thus in substance a
consideration for the user of the assessee’s honogeerty by another, which the
Act provides for being liable to tax as income frdmouse property, i.e.,
irrespective of the mode and manner of its reabimaOwnership of house property,
howsoever profitable, it was clarified @ T vs. National Storage (P.) Ltfll963] 48
ITR 577, 594 (Bom) (since affirmed in [1967] 66 I'HR6 (SC)), cannot be business
or trade under the Act. The amount realized by abgessee-owner is only in his
capacity as the owner of the properfyhere is thus scope for arguing of the
premium as liable for assessment as income fronsénquoperty u/s. 25AA,
brought on statute-book by Finance Act, 2001 w(#.f4.2002. We are conscious
that this is nobody’s case — the assessee or thenRe. However, as afore-stated,
the premise of tax proceedings is the correct assa#t of income, and these are
not adversarial proceedings. Further, as aforevexfe with reference to the
decisions by the Apex Court, it is the correct lgmssition that is relevant, and not
the view that the parties may take of their rightthe matter. Surely, the Tribunal
in Vinod V. Chhapia vs. IT@supra) has held this income to the chargeable as
income from other sources u/s. 56. However, a®ier shows, no such argument
was advanced before the Tribunal. Moreover, in tbhase the agreement
specifically rules out the same being toward rerddvance rent (para 10). We are
here not concerned with the legality of this sian, or of such an arrangement
in general; the same being not relevant for degidie taxability of an income, for
which, it is the nature of the income, howsoeveived, that alone is relevanC(T

v. Bazpur Cooperative Sugar Factory L{d988] 172 ITR 321 (SC). We are, in



30 ITA No. 6496/Mum/2017 (AY 2014-15)
Asst. CIT vs. The New Piece Goods B@pal_td.

any case, placing forth an argument for its comaitten. It also fortifies the view
that the receipt is not on capital, but revenueoant.

There is then also the issue of the categorizatidhe capital gains as short-
term or long-term on the basis of the length ofetithe tenancy or possessory
rights were prior to their transfer held by the gmihg tenant, the transferor
thereof. There does not seem to any factual ot lemgs for the same; the holding
period is of the capital asset transferred. Theesano be reckoned with reference
to the capital asset transferred by the assesseesince the date of its’ acquisition
by it.

Decision

8.7 With these observations, we, for the reasom®edtated, set aside the matter
for fresh adjudication in accordance with law te file of the Id. CIT(A), after
affording the parties before him a reasonable dppdy of hearing, within the
time frame, if any, stipulated by law. Inasmuchnesare setting aside the matter,
the first appellate authority shall not be bounddoy observations, except have
regard to them to the extent they are consistetfit @vi otherwise explain the order
by the Tribunal invinod V. Chhapigsupra), a valid judicial precedent, and relied
upon in the assessee’s own case. And decide theernmer a speaking order,
issuing definite findings of fact and of law, ansiwg the various aspects of the
iIssue as delineated by us. The twin elements gitalagain’ are ‘capital asset’ and
‘transfer’; the transfer making the capital asset the propeftthe transfereeThe
capital asset acquired by the incoming tenant ftieenassessee is to be specified.
The gain arising is to be categorized on the basithe holding period of the
capital asset by the transferor — and not anopiver;, to its transfer. Then there is
the aspect of the head of income under which téxable, i.e., where the same is
held as not assessable as capital gains. We damededingly.
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9. Before parting with this order, we wish to makelear, that we have, in

rendering our decision, kept uppermost the needsthew any prejudice being
caused to either side, while at the same time drgifg the duty cast on the
Tribunal as the final fact finding body, i.e., teal with and determine questions
which arise out of the subject-matter of the appe#he light of the evidence, and
consistently with the justice of the case, as arplhby the Apex Court in many a
case CIT v. Walchand & Co. (P.) Ltd1967] 65 ITR 0381 (SC)).

10. This appeal was heard on 03/03/2020. As pé&r BA5) of the Income Tax
(Appellate Tribunal) Rules, 1963 (ITAT Rules), tloeder is required to be
“ordinarily” pronounced within a period of 90 dafyem the date of conclusion of
the hearing of appeal. The instant appeal was h@aydto the lockdown declared
by the Hon’ble Prime Minister on 24-03-2020 in viei¥ COVID-19 pandemic.
The lockdown was forced due to extra ordinary enstances caused by world
wide spread of COVID-19. Thereatfter, the lockdowrbeing extended from time
to time, continuing, with some relaxations, in mpsit of the country to date.
Therefore, the pronouncement of order beyond agai 90 days from the date of
hearing is in the instant case not under “ordinaiytumstances. The co-ordinate
Bench of the Tribunal in the caseCIT v. JISW Ltd(in ITA No.6264/Mum/2018
for A.Y 2013-14), decided on 14/05/2020, under tamh circumstances, after
considering the provision of Rule 34(5) of the ITARules, 1963, judgements
rendered by the Hon’ble Apex Court and the HonBtembay High Court on the
issue of time limit for pronouncement of orderstbg Tribunal, as well the factual
circumstances leading to lockdown, held as under:-

“10. In the light of the above discussions, we @réhe considered view that
rather than taking a pedantic view of the rule meag pronouncement of
orders within 90 days, disregarding the importaist that the entire country
was in lockdown, we should compute the period otl@s by excluding at
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least the period during which the lockdown wasarcé. We must factor
ground realities in mind while interpreting the d&mlimit for the
pronouncement of the order. Law is not brooding ipotence in the sky. It
Is a pragmatic tool of the social order. The teoétaw being enacted on the
basis of pragmatism, and that is how the law isiired to be interpreted.
The interpretation so assigned by us is not onlyoimsonance with the letter
and spirit of rule 34(5), but is also a pragmappraach at a time when a
disaster, notified under the Disaster Managemerit 2305, is causing
unprecedented disruption in the functioning of justice delivery system.
Undoubtedly, in the case @itters Club v. DIT2017] 392 ITR 244 (Bom),
Hon’ble Bombay High Court did not approve an ordeing passed by the
Tribunal beyond a period of 90 days, but then ia firesent situation
Hon’ble Bombay High Court itself has, vide judgmetdted 15th April
2020, held that while calculating the time for disposal of mattersade
time-bound by this Court, the period for which tivder dated 26th March
2020 continues to operate shall be added and tihal stand extended
accordingly. The extraordinary steps takesuo motuby the Hon’ble
jurisdictional High Court and Hon’ble Supreme Coaido indicate that this
period of lockdown cannot be treated as an ordipanod during which the
normal time limits are to remain in force. In ournsidered view, even
without the words “ordinarily”, in the light of th@bove analysis of the legal
position, the period during which lockout was imc® is to excluded for the
purpose of time limits set out in rule 34(5) of thppellate Tribunal Rules,
1963. Viewed thus, the exception, to 90-day timatlifor pronouncement
of orders, inherent in rule 34(5)(c), with respaxtthe pronouncement of
orders within ninety days, clearly comes into pilaythe present case. Of
course, there is no, and there cannot be any, mahe discretion of the
benches to refix the matters for clarifications daese of the considerable
time lag between the point of time when the hearngoncluded and the
point of time when the order thereon is being feed, but then, in our
considered view, no such exercise was require@ tcabried out on the facts
of this case.”

Hearing in the instant case was concluded on 0328/2nd the notes, after study
of the file, made soon thereafter, followed by alictn for most part. It is only due
to lack of proper support services due to lockdavat the final order could not be

released. This is accordingly, in view of the giiantual and legal position, a fit

case for pronouncement of order beyond 90 daysafitg.
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11. Inthe result, the Revenues’s appeal is patibyved for statistical purposes.

Order pronounced under Rule 34(4) of the ITAT RaleSeptember 25, 2020 by
placing the details on the notice board

Sd/- Sd/-
(C.N. Prasad) (Sanjay Arora)
Judicial Member Accountant Member

Mumbai, Dated 25.9.2020



